
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
B O A R D  OF ZONING A D J U S T M E N T  

A p p l i c a t i o n  N o .  1 4 0 6 7 ,  of John F. n o b r i c k y ,  111 and P a t r i c k  
0, Ruta ,  J r , ,  p u r s u a n t  t o  P a r a g r a p h  8207.11 of t h e  Zoning 
R e g u l a t i o n s  I f o r  a v a r i a n c e  from t h e  rear  y a r d  r e q u i r e m e n t s  
( S u b - s e c t i o n  3304.1)  to c o n s t r u c t  a rear deck  a d d i t i o n  i n  a n  
-4 D i s t r i c t  a t  lises 2 0 4 5  Rosemount Avenue, f4.M. I 

Square  2618, L o t  

HEARING DATE:: November 16 1983 
T9ECISIOM DATE:: J a n u a r y  ?I, 1984 

1. The s u h j e c t  s i t e  i s  l o c a t e d  on t h e  ea s t  s i d e  of 
Elosemount Avenue a p p r o x i m a t e l y  t h i r t y  f e e t  f rom t h e  p o i n t  
where Rosemount Avenue dead  e n d s  t o  t h e  n o r t h  a t  Rock Creek  
Pa rk .  The s i t e  i s  known as p r e m i s e s  2 0 4 5  Rosemount Avenue, 
N e W e  The s i t e  i s  i.n a n  R-4 D i s t r i c t .  

2 .  The s u b j e c t  s i t e  h a s  a n  area of 1 , 3 8 1  s q u a r e  f e e t .  
It i s  improved w i t h  a two s t o r y  b r i c k ,  semi-de tached  d w e l l -  
i n g  which  f r o n t s  on a n  a l l e y  on b o t h  i t s  n o r t h  and  e a s t  
s i d e s .  The s i t e  h a s  a p p r o x i m a t e l y  t w e n t y  2 e e t  of s t r e e t  
f r o n t a g e  

3.  The re  i s  a wooden deck  c o n s t r u c t e d  i n  t h e  rear y a r d  
of t h e  s u b j e c t  d w e l l i n g .  T h i s  deck  e x t e n d s  f o r  t h e  w i d t h  o f  
t h e  dwe l l i r_g  and p r o j e c t s  t o  t h e  rear  o f  t h e  house  f o r  a 
d i s t a n c e  o f  8 .17 fee t .  The e x i s t i n g  deck  o c c u p i e s  n e a r l y  
t h e  e n t i r e  rear y a r d .  

4 .  The s u b j e c t  p r o p e r t y  a h u t s  a row d w e l l i n g  t o  t h e  
s o u t h .  T h i s  p r o p e r t y ,  2 0 4 3  Rasemount Avenue, has a s i m i l a r l y  
c o n s t r u c t e d  rear deck  which d o e s  n o t  p r o j e c t  as Ear i n t o  t h e  
rear y a r d  as t h e  s u b j e c t  deck .  Nor th  o f  t h e  s i t e ,  t h e r e  i s  
a t e n  f o o t  wide  p u b l i c  a l l e y  f o l l o w e d  by a semi -de tached  
d w e l l i n g  and  Rock Creek  P a r k ,  E a s t  o f  t h e  s i t e ,  t h e r e  i s  a 
twen ty  f o o t  wide p u b l i c  a l l e y  f o l l o w e d  by t h e  rear y a r d s  of 
r o w  d w e l l i n g s  which f r o n t  on Pierce M i l l  o a d ,  The m a j o r i t y  
of t h e s e  d w e l l i n g s  have  rear d e c k s  e x t e n d i n g  i n t o  t h e  rear 
y a r d s ,  These  p r o p e r t i e s  f o r  t h e  most  p a r t  have  d e e p e r  rear 
y a r d s  t h a n  t h e  o t h e r  l o t s  i n  t h e  s q u a r e .  T h e  Rouse o f  l l e rcy  
H o s p i t a l  and g r o u n d s  i s  l o c a t e d  t o  t h e  s o u t h w e s t  of t h e  s i t e  
across Rosemount Avenue. A l l  o f  t h e  p r o p e r t y  l o c a t e d  w i t h i n  
1 , 8 0 0  f e e t  of t h e  s i t e ,  e x c l u d i n g  t h e  f e d e r a l  p a r k  l a n d ,  i s  
zoned R-4. 
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5. The applicamts purchased the subject site in 
January, 1981. Prior to the spring of 1982, they had the 
subject deck constructed. The applicants secured a 
contractor who had constructed other rear decks in the 
neighborhood. They left a l l  construction details to the 
contractor, No building permit was ever obtained For the 
deck. 

6. The applicants, in attempting to obtain a building 
permit after the fact, had plans drawn to correspond to the 
deck as it had been constructed. The Zoning Administrator, 
upon review of said plans, advised the applicants that the 
plans would require BZA approval under Paragraph 8207.11 
since the plans and the deck were in violation of the rear 
yard requirements of Sub-section 3304-1 of the Zoning 
Regulations. 

7. Sub-section 3304.1 of the Zoning Regulations 
provides that a building in an R-4 District must provide a 
rear yard at least twenty feet in depth. The applicants are 
providing 1.3 feet, thus requiring a variance of 18.7 feet 
or ninety-four percent. 

8. The applicants now seek a variance under Paragraph 
8207.11 of the Zoning Regulations to allow the continuation 
of the existing deck. Said paragraph provides that the BZA 
may grant a variance where by reason of exceptional narrow- 
nessB shallowness or shape of a specific piece of property 
at the time of the original adoption of the regulations or 
by reason of exceptional topographical conditions or other 
extraordinary or exceptional situation or condition of a 
specific piece of property, the strict application of any 
regulation would result in peculiar and exceptional practical 
difficulties upon the owner of such property and provided 
such relief can be granted without substantial detriment to 
the public good and without substantially impairing the 
intent, purpose, and integrity of the zone plan as embodied 
in the zoning regulations and map. 

9. The applicants, in support of the requested 
variance, asserted that the subject site had! the shortest 
depth of all rear yards in the subject square. Prior to the 
construction of the deck, the rear yard measured 9.74 feet 
deep. The subject site was developed prior to May 12, 1958, 
the effective date of the current Zoning Regulations, 

10. The applicants further asserted that the subject 
lot is exceptionally shaped since the Rorthwest corner is 
cut o f f  at an angle. 

11. The lowest level of the house, which is slightly 
above the alley level, is the basement of the house. The 
basement level at the rear of the house contains a garage. 
The deck, which is one story above the alley level at the 
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f i r s t  f l o o r  I p r o v i d e s  ou tdoor  r e c r e a t i o n  space  f o r  the 
a p p l i c a n t s .  

1 2 .  The a p p l i c a n t s  f u r t h e r  a rgued  t h a t  t h e  deck causes 
no d e t r i m e n t  t o  t h e  p u b l i c  good and does  n o t  impa i r  t h e  
i n t e n t ,  pu rpose  o r  i n t e g r i t y  of t h e  zone p l a n .  The a p p l i -  
c a n t s  r e f e r e n c e d  t h e  many l e t t e r s  on r e c o r d  i n  f a v o r  of t h e  
a p p l i c a t i o n ,  

1 3 .  O the r  t h a n  t h e  arguments  c i t e d ,  no f u r t h e r  e v i d e n c e  
of a p r a c t i c a l  d i f f i c u l t y  was submi t t ed  t o  t h e  r e c o r d .  

1 4 .  There were many l e t t e r s  o f  r e c o r d  i n  f a v o r  of  t h e  
a p p l i c a t i o n .  Eleven l e t t e r s  w e r e  form l e t t e r s  p r e p a r e d  by 
t h e  a p p l i c a n t s  and s i g n e d  by v a r i o u s  p r o p e r t y  owners i n  t h e  
a r e a .  The grounds  f o r  a p p r o v a l  were t h a t  t h e  e x i s t i n g  deck 
d i d  n o t  c a u s e  inconven ience  t o  t h e  neighborhood a n d ,  i n  
f a c t ,  v i s u a l l y  enhanced t h e  appea rance  o f  t h e  a l l e y .  The 
d.eck also p r o v i d e d  some u s a b l e  p r i v a t e  backyard  space  f o r  a 
l o t  which would o t h e r w i s e  have none,  s i n c e  t h e  backyard  w a s  
paved o v e r  as a dr iveway p r o v i d i n g  a c c e s s  t o  p a r k i n g  f o r  t h e  
s u b j e c t  s t r u c t u r e .  

1 5 .  Other  l e t t e r s  o f  s u p p o r t  f u r t h e r  i n d i c a t e d  t h a t  t h e  
s u b j e c t  deck w a s  comparable  t o  o t h e r  decks  a l o n g  t h e  a l l e y ,  
Two owners sugges t ed  t h a t  r a t h e r  t h a n  d i s c o u r a g i n g  such  
neighborhood improvements t h rough  e x c e s s i v e  and c a p r i c i o u s l y  
e n f o r c e d  r e g u l a t i o n s ,  t h e  D i s t r i c t  of Columbia shou ld  b e  
encourag ing  them. Two a d d i t i o n a l  owners commented t h a t  t h e y  
w e r e  d i s t u r b e d  t h a t  t h e  c i t y ,  which p a i d  no a t t e n t i o n  t o  
t h e i r  problems w i t h  r o d e n t s  and t r a s h  and abandoned automo- 
b i l e s ,  shou ld  suddenly  d i s c o v e r  t h a t  a n  improvement t o  an  
e x i s t i n g  s t r u c t u r e  w a r r a n t e d  a h e a r i n g .  They were d i s t r e s s e d  
t h a t  e f f o r t s  t o  improve and r e h a b i l i t a t e  houses  s h o u l d  b e  
s u b j e c t  t o  ha ras smen t .  

1 6 ,  Some of  t h e  Letters s t a t e d  t h a t  t h e  l e t t e r  from t h e  
Zoning S e c r e t a r i a t  a d v i s i n g  of t h e  h e a r i n g  d i d  n o t  make 
c l e a r  on what b a s i s  t h e  h e a r i n g  w a s  b e i n g  h e l d .  The l e t t e r s  
n o t e d  t h a t  it would b e  h e l p f u l  t o  t h e  neighborhood i n  
s i m i l a r  c i r c u m s t a n c e s  i n  t h e  f u t u r e  i f  t h e  n o t i c e  cou ld  be 
r e - w r i t t e n  t o  more s p e c i f i c a l l y  o u t l i n e  e x a c t l y  what t h e  
problem i n  t h e  case i s  supposed t o  be .  

1 7 .  Some of t h e  n e i g h b o r s  i n d i c a t e d  t h a t  t h e y  had been 
unab le  t o  d i s c o v e r  any l e g i t i m a t e  problem a t  a l l .  I n  t h e i r  
v iew,  t h e  e x i s t i n g  deck i s  i n  t u n e  w i t h  o t h e r  neighborhood 
r e h a b i l i t a t i o n  e f f o r t s ,  it o b s t r u c t s  n o t h i n g  and it i s  
n e i t h e r  g a r i s h  no r  dangerous .  One 1et.ter s t a t e d  t h a t  it i s  
2 q u e s t i o n a b l e  u s e  of t a x  d o l l a r s  t o  h o l d  " h e a r i n g s "  on 
e x i s t i n g  s t r u c t u r e s  which p r e s e n t  no danger  and no 
inconven ience .  

1 8 .  The Board f i n d s  t h a t  many of  t h e  comments c i t e d  i n  
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t h e  a fo remen t ioned  l e t t e r s  a re  n o t  r e l e v a n t  t o  t h e  d e c i s i o n  
as t o  whether  t o  g r a n t  a v a r i a n c e .  The Board i s  compel led ,  
however, t o  a d d r e s s  some of t h e  comments recited.. The Board 
n o t e s  t h a t :  

A. 

B. 

C. 

D. 

1 9 .  

None o f  t h e  l e t t e r s  a d d r e s s e d  themse lves  t o  t h e  
u n d e r l y i n g  zoning  i s s u e s  n e c e s s a r y  f o r  t h e  g r a n t i n g  
of  a v a r i a n c e ;  i . e , ,  whether  t h e r e  i s  an  excep-  
t i o n a l  o r  e x t r a o r d i n a r y  s i t u a t i o n  o r  c o n d i t i o n  of 
t h e  p r o p e r t y  t h a t ,  g i v e n  t h e  s t r i c t  a p p l i c a t i o n  of  
t h e  Zoning R e g u l a t i o n s ,  c a u s e s  a p r a c t i c a l  d i f f i -  
c u l t y  f o r  t h e  owners.  

I t  i s  d i s c o n c e r t i n g  t h a t  no l e t t e r  e x p r e s s e d  any 
concern  tha-c t h e  deck was i l l e g a l l y  c o n s t r u c t e d .  
The f a c t  t h a t  no p e r m i t  was e v e r  a p p l i e d  f o r  t o  
c o n s t r u c t  t h e  deck a p p e a r s  t o  be  o f  no impor tance  
t o  t h e  o t h e r  owners o f  p r o p e r t y .  The  whole i s s u e  
of  i l l e g a l i t y  w a s  n e v e r  r a i s e d .  

The r e c o r d s  o f  t h e  Zoning S e c r e t a r i a t  are p u b l i c  
r e c o r d s  a v a i l a b l e  t o  a l l  t o  e x a m h e .  I n s t e a d  of  
c r i t i c i z i n g  t h e  announcement s e n t  t o  them, which 
p l a i n l y  s t a t e s  t h e  need f o r  t h e  v a r i a n c e ,  it would 
have been more u s e f u l  f o r  t h e  n e i g h b o r s  t o  t e le -  
phone t h e  Zoning S e c r e t a r i a t  o r  v i s i t  i t s  o f f i c e  
and s t u d y  t h e  r e c o r d  b e f o r e  r e a c h i n g  s u b j e c t i v e  
c o n c l u s i o n s .  

The Board reminds t h e  c o r r e s p o n d e n t s  t h a t  t h e  
Zoning R e g u l a t i o n s  a re  e n f o r c e a b l e  a g a i n s t  a l l  
c i t i z e n s .  B u i l d i n g  code r e q u i r e m e n t s  are e q u a l l y  
e n f o r c e a b l e  a g a i n s t  a l l  c i t i z e n s .  Enforcement of 
n e i t h e r  code is s e l e c t i v e  o r  c a p r i c i o u s ,  as  t h e  
r e s p o n d e n t s  a l l e g e .  The D i s t r i c t  o f  Columbia 
Government i s  c a r r y i n g  o u t  i t s  o b l i g a t i o n  t o  
e n f o r c e  i t s  r u l e s  and r e g u l a t i o n s .  T h i s  i s  t h e  
pu rpose  o f  t h e  h e a r i n g .  The Government i s  n o t  a r ~  
a d v e r s a r y  o f  t h e  a p p l i c a n t s .  The Board does  n o t  
t a k e  l i g h t l y  t h a t  t h e  n e i g h b o r i n g  p r o p e r t y  owners 
appea r  t o  c h a l l e n g e  t h e  D i s t r i c t ' s  r i g h t  and 
a u t h o r i t y  t o  e n f o r c e  i t s  own r e g u l a t i o n s .  

Advisory Neighborhood Commission 1F: made no recom- 
mendat.ion on t h e  a p p l i c a t i o n .  

CONCLUSIONS O F  LAW AND O P I N I O N :  

The Roard conc ludes  t h a t  t h e  a p p l i c a n t s  are s e e k i n g  an 
area v a r i a n c e ,  t h e  g r a n t i n g  of which r e q u i r e s  proof  th rough  
s u b s t a n t i a l  e v i d e n c e  o f  a p r a c t i c a l  d i f f i c u l t y  upon t h e  
owner o f  t h e  p r o p e r t y  a r i s i n g  o u t  of  some e x t r a o r d i n a r y  o r  
e x c e p t i o n a l  s i t u a t i o n  o r  c o n d i t i o n  o f  t h e  p r o p e r t y .  The 
Board must f u r t h e r  f i n d  t h a t  t h e  re l ie f  can  b e  g r a n t e d  
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w i t h o u t  s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good and w i t h o u t  
s u b s t a n t i a l l y  i m p a i r i n g  t h e  i n t e n t  and  p u r p o s e  of t h e  zone  
p l a n .  T h e  Board c o n c l u d e s  t h a t  t h e  a p p l i c a n t s  have  n o t  m e t  
t h e  b u r d e n  of p r o o f .  

T h e r e  i s  no p r a c t i c a l  d i f f i c u l t y  i n h e r e n t  i n  t h e  
p r o p e r t y  which  would s u s t a i n  t h e  a r e a  v a r i a n c e .  Whi le  t h e  
l o t  i s  s h a l l o w  a n d  i r r e g u l a r l y  s h a p e d ,  a s  t o  t h e  rear  
n o r t h e a s t  c o r n e r  t h e s e  c h a r a c t e r i s t i c s  are  n o t  s u f f i c i e n t  of 
t h e m s e l v e s  t o  s u p p o r t  so  e x t e n s i v e  a v a r i a n c e .  The l o t  i s  
t o n  s m a l l  t o  s u s t a i n  t h e  d e n s i t y  of t h e  a m e n i t i e s  t o  which  
it i s  b e i n g  p u t ,  s u c h  a s  p a r k i n g  f a c i l i t i e s  an6  deck .  The 
a p p l i c a n t s  s e e k  the c o n v e n i e n c e  o f  a d d i t i o n a l  o u t d o o r  
r e c r e a t i o n a l  s p a c e  a t  t h e  f i r s t  f l o o r  l e v e l .  A c o n v e n i e n c e  
i s  no g r o u n d s  t o  s u s t a i n  a n  a rea  v a r i a n c e ,  The a p p l i c a n t s  
c o n s t r u c t e d  a d e c k  t h a t  leaves a rear  y a r d  m e a s u r i n g  1 . 3  
f e e t ,  w h e r e a s  a twen ty  f o o t  rear y a r d  i s  r e q u i r e d  u n d e r  t h e  
Zoning R e q u l a t i o n s .  The Board f u r t h e r  c o n c l u d e s  t h a t  a rear  
57ard d e p t h  o f  1 . 3  f e e t  i s  a s u b s t a n t i a l  impa i rmen t  of t h e  
i n t e n t  and  p u r p o s e  of t h e  zone  p l a n  f o r  a n  R-4 D i s t r i c t .  

The Board i s  or' t h e  o p i n i o n  t h a t  t h e  a p p l i c a n t s  a c t e d  
less  t h a n  d i l i g e n t l y  i n  the matter  o f  e n s u r i n g  t h a t  p r o p e r  
p e r m i t s  w e r e  o b t a i n e d  f o r  t h e  c o n s t r u c t i o n  o f  t h e  deck .  I f  
t h e  a p p l i c a n t s  had a c t e d  more r e s p o n s i b l y ,  t h e y  would have  
been  aware t h a t  no  p e r m i t  had  been  i s s u e d .  If p e r m i t s  had 
been  r e q u e s t e d  b e f o r e  c o n s t r u c t i o n ,  t h e  a p p l i c a n t s  would 
have  known of t h e  e x t e n t  of t h e  v a r i a n c e  t h a t  w a s  r e q u i r e d  
u n d e r  t h e  Zoning R e g u l a t i o n s .  The Board i s  of t h e  o p i n i o n  
t h a t  o t h e r  t h a n  t h e  immedia te  t e m p o r a r y  f i n a n c i a l  c o n d i t i o n  
r e s u l t i n g  from t h e  d e m o l i t i o n  r e q u i r e d ,  t h e  a p p l i c a n t s  would 
s u f f e r  no  p r a c t i c a l  d i f f i c u l t y  if t h e  Zoning R e g u l a t i o n s  
w e r e  s t r i c t l y  a p p l i e d  a n d  t h e  d e c k  w a s  d i s n a n t l e d .  The 
a p p l i c a n t s  c a n  s e e k  r e d r e s s  of t h a t  c o n d i t i o n  a g a i n s t  t h e  
c o n t r a c t o r  i n  o t h e r  forums.  A c c o r d i n g l y ,  i t  i s  h e r e b y  
ORDERED t h a t  t h e  a p p l i c a t i o n  i s  DENIED.  

VOTE: 3-0 (Walter B. Lewis, Douglas  2- P a t t o n  a n d  Carr ie  
L. T h o r n h i l l  t o  deny ;  W i l l i a m  F. P lc in tosh  and  
C h a r l e s  R .  N o r r i s ,  n o t  p r e s e n t ,  n o t  v o t i n g ) .  

BY ORDER O F  THE D.C.  BOARD OF Z O N I N G  ADJUSTMENT 

ATTESTED BY: 
--I_ 

STEVEN E .  SHER 
E x e c u t i v e  Di rec tor  

FINAL DATE OF ORDER: 

UNDER SUB-SECTION 8 2 0 4 . 3  OF THE Z O N I N G  R E G U L A T I O N S ,  "NC 
DECISION OR ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN 
DAYS AFTER HAVING RECOPJE FINAL PURSUANT TO THE S ~ F P L ~ F l ~ ~ J ~ A r ,  
RULES O F  PRACTICE AND PKOCEDIJRE BEFORE TliE BOARD O F  Z O N I N G  
AD J U S T ~ E ~ T ~  " 

140670rderlLINDA 


